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Neutral Case Citation  Commonwealth of Australia v Director, Fair Work Building Industry Inspectorate & 

Ors and Construction, Forestry, Mining and Energy Union & Anor v Director, Fair 
Work Building Industry Inspectorate & Anor [2015] HCA 46 
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Bench Plurality:  French CJ, Kiefel, Bell, Nettle and Gordon JJ 

Additional Comments:  Gageler J 
Additional Comments:  Keane J 

Criminal/Civil Civil 
Parties B36/2015 

Appellant:  Commonwealth of Australia 
1st Respondent:  Director, Fair Work Building Industry Inspectorate  
 (“The Director”) 
2nd Respondent:  Construction, Forestry, Mining and Energy Union  (“CFMEU”) 
3rd Respondent:  Communications, Electrical, Electronic, Energy,  
 Information, Postal, Plumbing and Allied Services Union  
 Of Australia (“Communications Union”) (Second and Third 
 Respondents together, “The Unions”) 
Amici Curiae:  Australian Government Solicitor (“The AGS”) 
 
B45/2015 
1st Appellant: CFMEU 
2nd Appellant: Communications Union 
1st Respondent: The Director 
2nd Respondent: Commonwealth of Australia 
 

Facts The Director brought proceedings in the Federal Court against the Unions for 
contraventions of the Building And Construction Industry Improvement Act.  The 
alleged contraventions are irrelevant.  What became important was the fact that the 
parties had, as is frequently the case in civil pecuniary matters brought by a 
regulator, prepared a joint submission seeking imposition of agreed penalties.  

The Full Federal Court determined that, because a prosecutor is precluded in a 
criminal court from expressing an opinion on the appropriate sentencing range for 
an offender, a regulator is precluded, in civil penalty proceedings, from expressing a 
view as to the appropriate amount of a pecuniary penalty.  It decided that what was 
said in Barbaro v The Queen (2014) 253 CLR 58 (“Barbaro”) also applied to civil 
penalty proceedings. Therefore, it refused to hear the parties’ joint submissions on 
penalty. 

The Commonwealth and the Unions appealed that decision to the High Court. 

Given that both parties were vehemently opposed to the Federal Court’s decision, 
amici curiae were appointed to put the argument in support.   

Procedural History 23 May 2013     Originating Motion filed by Director against CFMEU and CEPU in 
the Federal Court, seeking civil penalties for alleged 
contraventions of BCII Act. 

Unclear date  During pre-trial hearings, the “primary judge expressed concern 
as to the possible application of Barbaro to the proceedings and, 
as a result, a direction was made under s 20(1A) of the Federal 
Court of Australia Act 1976 (Cth) that the issue be referred to a 
Full Court.  The Commonwealth was subsequently given leave to 
intervene.  Because the Director, the Unions and the 
Commonwealth each supported the making of the orders 
proposed in the Agreed Facts, the Full Court gave leave for 
separate counsel to appear as contradictors.” 

1 May 2015     “[T]he Full Court held that Barbaro does apply to civil penalty 
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proceedings and, consequently, that the parties' agreed penalty 
submissions could not be received.  On that basis the Court 
adjourned the further hearing of the matter to enable the parties 
to consider their positions.” [14] 

June/Aug 2015  The High Court granted leave to appeal to the Commonwealth 
(B36/2015) and the Unions (B45/2015). 

9 Dec 2015 Appeals upheld; matter remitted to Federal Court for 
determination. 

Legal Questions “The issue is whether the Full Court erred in adjourning the proceedings on the 
basis that the decision of this Court in Barbaro v The Queen applies to a civil 
penalty proceeding brought under Pt 1 of Ch 7 of the BCII Act and in particular 
whether Barbaro precludes a court from receiving an agreed or other submission as 
to the amount of a pecuniary penalty to be imposed under s 49 of the BCII Act.” [1] 
(Plurality) 

Answers Barbaro does not apply to civil penalty proceedings: [1], [50] (Plurality) 

A Court may receive and, if appropriate, accept a civil penalty submission by a 
regulator: [1] (Plurality) 

Reasons Per Plurality: 

The “basic differences” between criminal prosecutions and civil penalty proceedings 
mean Barbaro does not apply to the latter. [51]  

Civil litigation is different to a prosecution because it is "an adversarial contest in 
which the issues and scope of possible relief are largely framed and limited as the 
parties may choose, the standard of proof is upon the balance of probabilities and 
the respondent is denied most of the procedural protections of an accused in 
criminal proceedings” [53]  

Unlike in civil proceedings, imposition of punishment is a uniquely judicial exercise 
“of intuitive or instinctive synthesis of the sentencing facts as found by the 
sentencing judge…” [56]  On the other hand, in civil proceedings “there is generally 
very considerable scope for the parties to agree on the facts and upon 
consequences. There is also very considerable scope for them to agree upon the 
appropriate remedy and for the court to be persuaded that it is an appropriate 
remedy.” [57]  

Orders by consent, court-approved custody and property settlements, compromises 
in group proceedings and schemes of arrangement are standard in civil litigation. 
[57]  

“Once it is understood that civil penalties are not retributive, but like most other civil 
remedies essentially deterrent or compensatory and therefore protective, there is 
nothing odd or exceptionable about a court approving an agreed settlement of a 
civil proceeding which involves the public interest; provided of course that the court 
is persuaded that the settlement is appropriate.” [59] 

The regulator is in a position to give the Court useful information about the effect of 
the contravention and the “level of penalty necessary to achieve compliance” [60] 
and those views are relevant: “In contradistinction to the role of the Crown in 
criminal proceedings, it is consistent with the purposes of civil penalty regimes of 
which Pt 1 of Ch 7 of the BCII Act is typical, and therefore with the public interest, 
that the regulator take an active role in attempting to achieve the penalty which the 
regulator considers to be appropriate and thus that the regulator's submissions as 
to the terms and quantum of a civil penalty be treated as a relevant consideration.” 
[64] 

Per Keane J (concurring): 

“[T]he distinction between criminal and civil cases does not hold for all purposes” 
[89]  
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Reasons – Per Keane J (concurring) (continued) 

“But distinctions are regularly drawn for particular purposes between criminal 
proceedings and civil proceedings; and these distinctions have proved to be 
sufficiently stable to serve the purposes for which they have been drawn.” [90] 

“Judicial insistence upon the accusatorial nature of a criminal trial was accompanied 
by an insistence that the "adjudgment and punishment of criminal guilt" has 
"become established as essentially and exclusively judicial in character." But the 
historical concern to control the coercive power of the State exercised in criminal 
jurisdiction in relation to life and liberty did not extend to that aspect of the power of 
the State deployed in civil proceedings to vindicate the pecuniary interests of a 
plaintiff who has invoked that jurisdiction. … where, in civil proceedings, the plaintiff 
does happen to be an agent of the State, that circumstance does not alter the 
essential nature of the proceedings. In particular, it does not engage the concerns 
which led, as a matter of history, to the recognition of the special character of 
criminal proceedings within the adversarial system and the exclusivity of the role of 
the judiciary in fixing a just punishment for a criminal offence. ” (Emphasis added) 
[93] 

“… the view taken in Barbaro is grounded in the special nature of criminal 
proceedings as they have developed historically. In contrast, as a matter of legal 
history, the concept of a "penalty" has long been recognised as describing a 
sanction for a wrong done to the public interest that was neither entirely criminal nor 
entirely civil.” [100] 

“The legislature has explicitly decided that a claim by an eligible person for the 
recovery of a pecuniary penalty for the contravention of a civil penalty provision is to 
be brought as a civil proceeding; and within the paradigm of civil proceedings, a 
regulator who brings such proceedings is to be viewed (like any other eligible 
person) not as a prosecutor but as a plaintiff”. [102] 

“When a plaintiff asserts a claim to the grant of a particular remedy, it is not 
proffering an opinion on a matter of fact or law; it is stating the basis on which a 
controversy between it and the defendant may be quelled by the exercise of judicial 
power. …an agreement of the parties as to the basis on which they seek to resolve 
the controversy between them is not merely an opinion proffered by either or both of 
them as to how the proceedings should justly be resolved: it is a resolution of the 
controversy between them insofar as the quelling of that controversy is in their 
power.” [103] 

The regulator plaintiff is not required to be dispassionate; the Commissioner has a 
“direct, immediate and manifestly partisan interest” in the outcome. [105] 

“Submissions as to the various forms of relief sought by a plaintiff are a familiar part 
of civil proceedings. Nothing in the statute reveals an intention to preclude 
submissions as to civil penalty orders but not as to other forms of relief. ” [107] 

Other Useful Dicta Per plurality: 

“…there is an important public policy involved in promoting predictability of outcome 
in civil penalty proceedings and that the practice of receiving and, if appropriate, 
accepting agreed penalty submissions increases the predictability of outcome for 
regulators and wrongdoers…” [46] (Affirming NW Frozen Foods.) 

“…whereas criminal penalties import notions of retribution and rehabilitation, the 
purpose of a civil penalty, as French J explained in Trade Practices Commission v 
CSR Ltd, is primarily if not wholly protective in promoting the public interest in 
compliance” [55]  

“By providing for civil penalty proceedings, [the BCII Act] implicitly assumes the 
application of the general practice and procedure regarding civil proceedings and 
eschews the application of criminal practice and procedure” [62]  
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Per Gaegler J (concurring): 

“… the position of the regulator cannot be equated with the position of a prosecutor. 
The regulator is not bound by the nature of the proceeding to be dispassionate in 
the relevant sense. Subject to its statutory charter, the regulator is permitted to 
advocate for a litigious outcome which the regulator considers to be in the public 
interest.” [78] 

Resources Case B36/2015: High Court documents available here 
http://www.hcourt.gov.au/cases/case_b36-2015. 

Case B45/2015: High Court documents available here 
http://www.hcourt.gov.au/cases/case_b45-2015 

 

This case affirms the approach to party submissions on penalty approved in the 
following two cases: 

NW Frozen Foods Pty Ltd v Australian Competition and Consumer Commission 
(1996) 71 FCR 285. 

Minister for Industry, Tourism & Resources v Mobil Oil Australia Pty Ltd (2004) 
ATPR ¶41-993. 

 
 
 


